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Court File No.:  CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. 
C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS 
CANADA INC., 9370-2751 QUÉBEC INC., 191020 CANADA INC., THE CUT INC., SEARS 
CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM COMMERCE 

LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR COVERING 
CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 CANADA INC., 
10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 ALBERTA LTD., 4201531 

CANADA INC., 168886 CANADA INC., AND 3339611 CANADA INC.

Applicants

NOTICE OF MOTION
(returnable March 19, 2018) 

FTI Consulting Canada Inc., in its capacity as Court-appointed monitor (the “Monitor”) in 

the proceedings of the Applicants pursuant to the Companies’ Creditors Arrangement Act,

R.S.C. 1985, c. c-36, as amended (the “CCAA”) will make a motion to a Judge of the Ontario 

Superior Court of Justice (Commercial List), on Monday, March 19, 2018, at 10:00 am or as 

soon after that time as the motion can be heard, at the courthouse located at 330 University

Avenue. 

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1 an Order, substantially in the form included in the Monitor’s Motion Record (the “Pre-

Filing Tax Payments Order”) directing certain landlords of Sears Canada Inc. (“Sears 

Canada”) to return certain Pre-Filing Tax Payments (as defined below) received by such 

landlords from Sears Canada; and
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2 such further and other relief as this Court may deem just. 

THE GROUNDS FOR THE MOTION ARE: 

1 On June 22, 2017, the Applicants in these proceedings sought and obtained an initial 

order (as amended and restated on July 13, 2017, the “Initial Order”) under the Companies’ 

Creditors Arrangement Act (Canada) (the “CCAA”);  

2 The Initial Order, among other things, appointed FTI Consulting Canada Inc. as Monitor 

of the Applicants in the CCAA proceedings;  

3 The Initial Order provided that Sears Canada must pay all amounts constituting Rent (as 

defined in the Initial Order) for the period commencing from and including the date of the Initial 

Order; 

4 On December 11, 2017 Sears Canada unintentionally made payments to certain 

landlords on account of certain real property taxes that accrued during the period prior to the 

date of the Initial Order totalling approximately $2.4 million (the “Pre-Filing Tax Payments”); 

5 In early January 2018, the Monitor wrote to the landlords who received these payments 

advising of the error and proposing that the matter be rectified through repayment of the 

overpaid amount; 

6 On the motion of Remington Properties Inc. (the “Remington Decision”) heard January 

22, 2018, this Court confirmed that property taxes accrued during the period prior to the date of 

the Initial Order were not required to be paid under the terms of the Initial Order; 

7 The Monitor believes, based upon the principles set out in the Remington Decision, that 

the Pre-Filing Tax Payments must be repaid to Sears Canada to the extent that (i) Sears 

Canada has not been able to offset such payments against valid post-filing rent obligations; and 

2
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(ii) no outstanding factual disputes remain between Sears Canada and the recipient of a Pre-

Filing Tax Payment regarding potential rent or taxes that have accrued in the post-filing period 

and remain unpaid by Sears Canada, which amounts the Monitor has calculated to be, in 

aggregate, $298,780.51;

8 The provisions of the CCAA, including sections 11 thereof, and the inherent and 

equitable jurisdiction of this Honourable Court; and

9 Such other and further grounds as counsel may advise and this Honourable Court may 

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion:

1 The Fifteenth Report of the Monitor dated March 12, 2018; and

2 Such further and other evidence as counsel may advise and this Court may permit.

March 12, 2018 Norton Rose Fulbright Canada LLP
Royal Bank Plaza, South Tower, Suite 3800
200 Bay Street, P.O. Box 84
Toronto, Ontario M5J 2Z4 CANADA

Orestes Pasparakis, LSO#: 36851T
Tel: +1 416.216.4815
Virginie Gauthier, LSO#: 41097D
Tel: +1 416.216.4853
Alan Merskey, LSO#:  41377I
Tel: +1 416.216.4805
Evan Cobb, LSO#: 55787N
Tel: +1 416.216.1929

orestes.pasparakis@nortonrosefulbright.com
virginie.gauthier@nortonrosefulbright.com
alan.merskey@nortonrosefulbright.com
evan.cobb@nortonrosefulbright.com

Lawyers for the Monitor 
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TO: THE SERVICE LIST



C
A

N
_D

M
S

: \
11

07
22

97
5\

5

IN
 T

H
E 

M
AT

TE
R

 O
F 

TH
E 

C
O

M
PA

N
IE

S’
 C

R
ED

IT
O

R
S 

AR
R

AN
G

EM
EN

T 
AC

T,
 R

.S
.C

. 1
98

5,
 c

. 
C

-3
6,

 A
S 

AM
EN

D
ED

AN
D

 IN
 T

H
E 

M
AT

TE
R

 O
F 

A 
PL

AN
 O

F 
C

O
M

PR
O

M
IS

E 
O

R
 A

R
R

AN
G

EM
E

N
T 

O
F 

SE
AR

S 
C

AN
AD

A 
IN

C
., 

et
 a

l.

C
ou

rt 
Fi

le
 N

o.
:  

C
V-

17
-1

18
46

-0
0C

L

O
N

TA
R

IO
SU

PE
R

IO
R

 C
O

U
R

T 
O

F 
JU

ST
IC

E
(C

O
M

M
ER

C
IA

L 
LI

ST
)

Pr
oc

ee
di

ng
 c

om
m

en
ce

d 
at

 T
O

R
O

N
TO

N
O

TI
C

E 
O

F 
M

O
TI

O
N

(P
re

-F
ili

ng
 T

ax
 P

ay
m

en
ts

 O
rd

er
)

(r
et

ur
na

bl
e 

M
ar

ch
 1

9,
 2

01
8)

N
O

R
TO

N
 R

O
SE

 F
U

LB
R

IG
H

T 
C

AN
A

D
A

 L
LP

 
R

oy
al

 B
an

k 
P

la
za

, S
ou

th
 T

ow
er

20
0 

B
ay

 S
tre

et
, S

ui
te

 3
80

0,
 P

.O
. B

ox
 8

4
To

ro
nt

o,
 O

nt
ar

io
  M

5J
 2

Z4

O
re

st
es

 P
as

pa
ra

ki
s,

 L
SO

#:
 3

68
51

T
Te

l: 
+1

41
6.

21
6.

48
15

Vi
rg

in
ie

 G
au

th
ie

r, 
LS

O
#:

 4
10

97
D

Te
l: 

+1
41

6.
21

6.
48

53
A

la
n 

M
er

sk
ey

, L
SO

#:
 4

13
77

I
Te

l:
+1

41
6.

21
6.

48
05

Ev
an

 C
ob

b,
 L

SO
#:

 5
57

87
N

Te
l: 

+1
41

6.
21

6.
19

29
Fa

x:
+1

41
6.

21
6.

39
30

or
es

te
s.

pa
sp

ar
ak

is
@

no
rto

nr
os

ef
ul

br
ig

ht
.c

om
vi

rg
in

ie
.g

au
th

ie
r@

no
rto

nr
os

ef
ul

br
ig

ht
.c

om
al

an
.m

er
sk

ey
@

no
rto

nr
os

ef
ul

br
ig

ht
.c

om
ev

an
.c

ob
b@

no
rto

nr
os

ef
ul

br
ig

ht
.c

om

La
w

ye
rs

 to
 th

e 
M

on
ito

r, 
FT

I C
on

su
lti

ng
 C

an
ad

a 
In

c.



  

  

Court File No. CV-17-11846-00CL 

SEARS CANADA INC., 
AND RELATED APPLICANTS

FIFTEENTH REPORT OF FTI CONSULTING CANADA INC., AS MONITOR

March 12, 2018



1

Court File No. CV-17-11846-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
SEARS CANADA INC., 9370-2751 QUÉBEC INC., 191020 CANADA INC., THE CUT INC., 

SEARS CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES INC., INITIUM 
COMMERCE LABS INC., INITIUM TRADING AND SOURCING CORP., SEARS FLOOR 
COVERING CENTRES INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 

CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO LIMITED, 955041 
ALBERTA LTD., 4201531 CANADA INC., 168886 CANADA INC. AND  

3339611 CANADA INC. 

APPLICANTS

FIFTEENTH REPORT TO THE COURT
SUBMITTED BY FTI CONSULTING CANADA INC.,

IN ITS CAPACITY AS MONITOR

A. INTRODUCTION

1. On June 22, 2017, Sears Canada Inc. (“Sears Canada”) and a number of its 

operating subsidiaries (collectively, with Sears Canada, the “Applicants”) sought 

and obtained an initial order (as amended and restated on July 13, 2017, the “Initial 

Order”), under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, 

as amended (the “CCAA”). The relief granted pursuant to the Initial Order was also 

extended to Sears Connect, a partnership forming part of the operations of the 

Applicants (and together with the Applicants, the “Sears Canada Entities”).  The 

proceedings commenced under the CCAA by the Applicants are referred to herein as 

the “CCAA Proceedings”.
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2. The Initial Order, among other things: 

(a) appointed FTI Consulting Canada Inc. as monitor of the Sears Canada Entities 

(the “Monitor”) in the CCAA Proceedings;

(b) granted an initial stay of proceedings against the Sears Canada Entities until 

July 22, 2017; and 

(c) scheduled a comeback motion for July 13, 2017 (the “Comeback Motion”).

3. A copy of the Initial Order is attached hereto as Appendix “A”.

4. Following the Comeback Motion, the Court extended the stay of proceedings to 

October 4, 2017 and approved a sale and investor solicitation process (the “SISP”) 

to solicit interest in potential transactions involving the business, property and assets 

and/or leases of the Applicants.

5. Since the date of the Comeback Motion, the stay period has been extended a number 

of times, most recently to April 27, 2018.    

6. On December 8, 2017, the Court issued an Order (the “Claims Procedure Order”) 

approving a claims process (the “Claims Process”) for the identification, 

determination and adjudication of claims of creditors against the Sears Canada 

Entities and their current and former officers and directors. 

7. The liquidation of assets at Sears Canada’s retail locations is now complete and all 

of Sears Canada’s retail locations are now closed.

8. In connection with the CCAA Proceedings, the Monitor has provided fourteen 

reports and five supplemental reports (collectively, the “Prior Reports”), and prior 

to its appointment as Monitor, FTI also provided to this Court a pre-filing report of 

the proposed Monitor dated June 22, 2017 (the “Pre-Filing Report”). The Pre-

Filing Report, the Prior Reports and other Court-filed documents and notices in these 

CCAA Proceedings are available on the Monitor’s website 

at cfcanada.fticonsulting.com/searscanada/ (the “Monitor's Website”). 
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B. PURPOSE

9. The purpose of this Fifteenth Report is to provide the Court with additional 

information regarding the Monitor’s motion for the return of certain Pre-Filing Tax 

Payments (as defined in the Supplement to the Monitor’s Eleventh Report, dated 

January 21, 2018 (the “Supplement”)) and regarding discussions with counsel to 

certain of the landlords of Sears Canada’s premises regarding rent reconciliation 

matters described in the Supplement.

C. ESCROWED AMOUNT AND RENT RECONCILIATION ISSUES

10. In the Supplement, the Monitor described a matter that arose in connection with rent 

payments by Sears Canada as follows: 

Sears Canada advised the Monitor on December 11th that Sears 
Canada unintentionally made payments to certain landlords on 
account of certain real property taxes payable that accrued during 
the pre-filing period.  The Monitor understands that these 
payments were made in error as a result of modifications to Sears 
Canada’s financial accounting systems for identifying and tracking 
pre-filing period amounts in anticipation of reconciling claims in
the Claims Process.  The Monitor believes payment of these 
amounts was not permitted under the terms of the Initial Order.  
These payments were in the aggregate amount of approximately 
$2.4 million.  On January 5, 2018, the Monitor wrote to the 
landlords who received these payments advising of the error and 
proposing that the matter be rectified through repayment of the 
overpaid amount.  In absence of such repayment, the landlords 
were advised that Sears Canada would offset the amount of the 
overpayment against rent payments due from Sears Canada to the 
applicable landlord or its affiliates.  To date, Sears Canada has 
advised the Monitor that they have recovered through offset 
against rent, property taxes or other amounts owing to the 
applicable landlord or its affiliates, approximately $1,755,000 of 
the improper payments.1

The payments of $2.4 million noted above are referred to in this report as the “Pre-

filing Tax Payments”.

1 Following the date of the Supplement, the amounts recovered through offset have increased to $2.01 million.



  

4 

11. Based upon the evidence available to the Monitor, including: 

(a) Sears Canada’s payment records, copies of which are attached hereto as 

Appendix “B”; and

(b) the fact that the amounts of these payments equal the amounts shown in the 

Applicants’ accounting system as amounts attributable to property taxes accrued 

during the pre-filing period, 

the Monitor concluded that the amounts paid in error on December 11th were paid in 

respect of property taxes accrued in the period prior to June 22, 2017.  

12. In January 2018, the Monitor was contacted by counsel to certain landlords who 

raised two primary concerns regarding the payment of rent by Sears Canada at their 

leased locations.  First, certain of these landlords took the position that the offset of 

$1,755,000 described above was a violation of paragraph 11 of the Initial Order and 

that rent should be paid in full without offset for the December and January period 

(the “Pre-filing Tax Issue”).  Second, certain of these landlords stated that their 

records showed that they had outstanding balances of rent and associated costs 

payable for the post-filing period, even excluding the amounts of the Pre-filing Tax 

Payments that were offset.  The amounts claimed to be due according to the 

landlords did not match with the amounts shown in Sears Canada’s records (the 

“Ordinary Course Payment Issue”).

13. Given the number of leased locations that Sears Canada had and the time required to 

fully reconcile the amounts claimed by certain landlords against amounts paid by 

Sears Canada, the Monitor advised in the Supplement that it would take some time 

to resolve the Ordinary Course Payment Issue.  Subject to receiving necessary 

information, the Monitor estimated that the reconciliation process would take 

approximately 5 weeks to complete.   

14. In the circumstances, the Monitor, following consultation with Sears Canada, agreed 

to an interim resolution of the Pre-filing Tax Issue and the Ordinary Course Payment 

Issue pursuant to which the Monitor would retain an amount of $4,300,000 (the 
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“Escrowed Amount”) to satisfy, if necessary, any amounts that were determined,

either by agreement between Sears Canada and a landlord or by order of the Court, 

to be payable on account of rent pursuant to Paragraph 11 of the Initial Order but 

that remain unpaid. 

15. The Escrowed Amount was to be held in respect of specific ordinary course rent 

payment issues in order to protect landlords who may not have been paid all 

outstanding post-filing rent amounts in the ordinary course on the first and fifteenth 

days of each month as required by the Initial Order due to potential errors in 

accounting for such payments in the Sears Canada payment system or due to the 

offset of Pre-filing Tax Payment amounts by Sears Canada.   

16. The Escrowed Amount was not specifically allocated to any individual landlords and 

was not intended to serve as continuing security for general obligations owing, or 

that may in the future become owing, to landlords.   

17. The Escrowed Amount was not intended to be the sole source of recovery for 

landlords who claim to be owed unpaid rent in the post-filing period.  To the extent

such unpaid amounts exist, such amounts can also be paid from Sears Canada’s 

general operating funds.

18. The proposed Escrowed Amount was established based upon a total of: (i) the 

amount of the $1,755,000 disputed offset described above; and (ii) additional

amounts that counsel to certain landlords claimed to be owing as unpaid rent 

accruing during the post-filing period. 

19. The Monitor believed that the proposed Escrowed Amount included material excess 

protection over and above the amounts claimed by the landlords because Sears 

Canada paid an additional amount of rent to landlords generally on January 15th and 

January 18th in an aggregate amount of $1,317,790 that was not yet reflected in the 

amounts that landlords claimed as unpaid and that was not credited against the 

Escrowed Amount.
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20. The Supplement explained that portions of the Escrowed Amount would be released 

periodically as determined appropriate by the Monitor when rent amounts were 

reconciled and, if necessary, paid.  Landlords would be able to raise any future 

concerns with the quantum of the Escrowed Amount if such concerns arose. 

D. REMINGTON PROPERTIES MOTION

21. On January 22, 2018, the Court heard a motion by Remington Properties Inc. 

(“Remington”), one of Sears Canada’s landlords, for an order for advice and 

directions regarding the proper characterization of amounts owing under 

Remington’s invoice dated June 21, 2017 for property taxes.  The specific legal 

question was whether portions of the Remington invoice that were related to taxes 

accrued in the pre-filing period were to be considered amounts owing under the 

Remington lease for the period commencing from and including the date of 

commencement of these CCAA Proceedings.

22. The Court determined that the property taxes accrued during the period prior to the 

commencement of these CCAA Proceedings were not amounts owing under the 

Remington lease for the period commencing from and including the date of 

commencement of these CCAA Proceedings and that Sears Canada was not required 

to pay these amounts under the terms of the Initial Order.

23. A copy of the Endorsement of Justice Hainey in connection with the Remington 

motion is attached hereto as Appendix “C”. 

E. REMAINING DISPUTES REGARDING PRE-FILING TAX MATTERS

24. In the Monitor’s view, the decision on the Remington motion sets out the principles 

that are relevant to the dispute on the Pre-filing Tax Issue for all landlords as there is 

no meaningful distinction between the position of Remington or any other landlord 

on these matters.  The Monitor has inquired as to whether any landlord has an 

alternative view on this issue and has not received any responses setting out any such 

alternative view.
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25. On January 29, 2018, the Monitor’s legal counsel wrote to counsel for landlords who 

appeared on the January 22nd motion setting out the Monitor’s view on the Pre-Filing 

Tax Issue following the decision on the Remington motion and proposed two 

potential resolutions: (i) the applicable landlords would return the Pre-Filing Tax 

Payments received and then receive a cash payment of the rent amounts that were 

previously offset against the Pre-Filing Tax Payments; or (ii) the applicable 

landlords would retain the Pre-Filing Tax Payments to the extent of the amounts 

previously offset by Sears Canada and return any residual portion of the Pre-Filing 

Tax Payments.  Either option would resolve any preferential effect arising from the 

Pre-Filing Tax Payments.

26. The Monitor requested responses to those proposed resolutions by February 2, 2018. 

27. As of February 12, 2018, the Monitor had received no response to the letters 

delivered by its counsel to counsel for the landlords.  On that day, the Monitor’s 

counsel wrote to advise that the Monitor intended to release $1,755,000 of the 

Escrowed Amount, being an amount equivalent to the offset of the Pre-Filing Tax 

Payments, as the Monitor believed the Pre-filing Tax Issues had been resolved by the 

Remington decision.  The Monitor also advised that it intended to schedule a motion 

to seek the Court’s direction to have applicable landlords return that portion of the 

Pre-Filing Tax Payment that they received but that Sears Canada was not able to 

offset against any future rent payments. 

28. The Monitor believed these proposed steps were appropriate and justified in the 

circumstances as: 

(a) the Supplement stated that portions of the Escrowed Amount would be released 

periodically as determined appropriate by the Monitor when rent amounts were 

reconciled and, if necessary, paid.  The $1,755,000 portion of the Escrowed 

Amount equal to the offset of Pre-Filing Tax Payments had been effectively 

resolved by the decision on the Remington motion, which in the Monitor’s view 

confirmed that the Pre-Filing Tax Payments should not have been made under 

the terms of the Initial Order; and
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(b) the Escrowed Amount that would remain following the release of the 

$1,755,000 amount should be sufficient to satisfy any remaining known 

discrepancies between the post-filing rent paid by Sears Canada and the post-

filing rent claimed as payable by the landlords.

29. Following the February 12th email from Monitor’s counsel, responses were received 

from various landlords who took one or more of the following positions: 

(a) one landlord reserved its rights with respect to the Pre-Filing Tax Issue but did 

not expressly object to the proposed release of the $1,755,000 portion of the 

Escrowed Amount;

(b) counsel for a second landlord group took the position that the funds held in 

escrow could not be released from escrow unilaterally by the Monitor, that no 

funds should be released from the Escrowed Amount until confirmation is 

received from all landlords that all post-filing rent amounts have been paid, and 

further that a portion of the amount that the Monitor believes is a Pre-Filing Tax 

Payment may in fact be attributable to taxes accrued in the post-filing period;  

(c) counsel for a third landlord group expressed the view that there was no urgency 

to releasing these funds and that these funds should only be released after 

landlords have had an opportunity to make submissions to the Court on the 

release of these funds; and 

(d) counsel for a final landlord group advised that they believed the portion of the 

Pre-Filing Tax Payment that was delivered to their client was, in fact, a payment 

that was to be properly allocated to the post-filing rent for the month of 

December 2017.  

30. The Monitor has not yet released any portion of the Escrowed Amount.  Due to the 

objections raised by the various landlords described above, the Monitor believed the 

best approach would be to seek further direction from the Court on this matter.   
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31. The Monitor disagrees with many of the objections raised by the landlords.  First, 

there has never been any suggestion from the Monitor that the Escrowed Amount 

must be held in its entirety pending further Court order.  The Monitor would not 

have agreed to such a procedure and no party suggested such a procedure was 

required when this matter was raised before the Court at the January 22nd stay 

extension hearing.  The escrow arrangement was not the subject of a Court order and 

was intended to be a flexible arrangement that would provide the landlords with 

additional comfort but that was not intended to unduly restrict the Applicants’ access 

to cash.  Second, the Escrowed Amount was never intended to be held in its entirety 

until every potential rent reconciliation dispute with all landlords was resolved.  This 

is clear from the description of the Escrowed Amount in the Supplement.  To the 

extent a landlord believed the Pre-Filing Tax Payments were, in fact, payments 

properly attributable to post-filing obligations, the rent reconciliation process would 

identify these amounts and they would be included in the Ordinary Course Payment 

Disputes described below. 

32. The Monitor’s information indicates that the current status of the Pre-Filing Tax 

Issue is as follows:

Aggregate Pre-Filing Tax Payments $2,377,210.83

Amount of final off-set against post-
filing rent obligations (including 
amounts offset following the date of 
the Supplement) 

$2,012,182.42

Pre-Filing Tax Payments not 

recovered through offset 

$365,028.41

33. One remaining landlord takes the position that all or a portion of the Pre-Filing Tax 

Payments for which Sears Canada did not identify sufficient post-filing obligations 

to complete an offset may also be allocable to rent or taxes accruing in the post-

filing period that were not previously identified by Sears Canada.  This landlord 
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accounts for $66,247.90 of the non-offset Pre-Filing Tax Payments (the “Potential 

Pre-Filing Non-Offset Dispute”).  Details of the Pre-Filing Non-Offset Dispute are 

attached hereto as Appendix “D”.2

F. STATUS OF RENT RECONCILIATIONS

34. Immediately following the stay extension hearing on January 22nd, the Monitor 

began working with Sears Canada’s landlords to reconcile Sears Canada’s records 

regarding rent paid and payable in the post-filing period with the records of various 

landlords who claimed to be owed unpaid rent in the post-filing period to seek to 

resolve the Ordinary Course Payment Issue.   

35. To date, the Monitor has received detailed statements of outstanding rent from the 

following landlord groups: 

(a) Oxford Properties;

(b) Cadillac Fairview; 

(c) Cominar; 

(d) Morguard;

(e) Ivanhoe;  

(f) Cushman & Wakefield; and 

(g) Crombie. 

36. Based upon information received from the above noted landlords, aggregate 

unresolved disputes in respect of the Ordinary Course Payment Issue total 

$2,852,803.59 (the “Detailed Ordinary Course Payment Disputes”).  A summary 

of locations for which these disputes arise is attached hereto as Appendix “E”.

2 The aggregate amount of Pre-Filing Tax Payments that have not been recovered by Sears Canada through offset 
against additional post-filing rent amounts and that are not the subject of Potential Pre-Filing Non-Offset Disputes 
are also summarized in Appendix “D” hereto.  These amounts total $298,780.51 
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37. Despite multiple requests for information to allow the Monitor to reconcile any 

discrepancies between amounts of rent paid and amounts of rent payable, the 

Monitor has received no information identifying any specific outstanding amounts 

from other landlords who previously indicated that they may have had an Ordinary 

Course Payment Issue that led to the establishment of the Escrowed Amount.  The 

Monitor has been advised by counsel to certain landlords that they continue to 

collect information on this matter from their clients, but no specific arrears have 

been identified to the Monitor at this time.

G. PROPOSED INTERIM RELEASE OF ESCROWED AMOUNT

38. The Monitor believes that the release of a portion of the Escrowed Amount is 

appropriate at this time based upon the current status of the rent reconciliation 

process.

39. The portion of the Escrowed Amount that the Monitor proposes to release is 

calculated as follows:

Initial Escrowed Amount $4,300,000.00

Less: Portion of Escrowed Amount 
retained equal to Detailed Ordinary 
Course Payment Disputes 

$2,852,803.59

Aggregate Released Amount $1,447,196.41

40. In summary, the Monitor proposes to release all escrowed amounts not required to 

satisfy disputed amounts that have been identified through the ordinary course 

reconciliation process.

41. The Monitor believes the proposed release from the Escrowed Amount represents a 

very conservative calculation that ensures any known potential claims of landlords 

for post-filing rent amounts remain protected.  The Monitor notes that the Escrowed 

Amount would continue to be sufficient to satisfy any amounts specifically claimed 
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as post-filing rent in detailed statements provided by landlords.  The proposed 

Escrowed Amount would also not be reduced to account for credit balances owing to 

Sears Canada as shown in the statements provided by landlords at certain locations. 

42. Consistent with the original calculation of the Escrowed Amount, the reduced 

Escrowed Amount is calculated based upon the quantum of known potential rent 

claims at this time.  

43. The Monitor does not believe a specific Court order is necessary to release such 

funds.  However, in view of the positions taken by various landlords on this matter, 

the Monitor is bringing the proposed reduction of the Escrowed Amount to the 

attention of the Court and stakeholders.  

44. The Monitor recognizes that the Escrowed Amount does not include any excess 

amounts for any additional post-filing rent that has not been identified to the Monitor 

as unpaid.  In the Monitor’s view, this is appropriate as any landlord having unpaid 

rent amounts has had a sufficient opportunity to identify such amounts to Sears 

Canada and to the Monitor.  The rent reconciliation issue was publicly disclosed by 

the Monitor over one month ago in the Supplement and counsel to those landlords 

who took positions on the motion regarding the establishment of the original 

Escrowed Amount have been contacted on multiple occasions in an effort to obtain 

even preliminary information on any post-filing rent amounts that remain unpaid.  In 

addition, as previously noted, the Escrowed Amount is not intended to be the sole 

source of recovery for landlords who claim to be owed unpaid rent in the post-filing 

period.  To the extent such unpaid amounts exist, such amounts can also be paid 

from Sears Canada’s general operating funds

H. RECOVERY OF PRE-FILING TAX PAYMENTS

45. The Monitor also believes, based upon the principles set out in the decision on the 

Remington motion, that the Pre-Filing Tax Payments must be repaid to Sears Canada 

to the extent that Sears Canada has not been able to offset such payments against 

valid post-filing rent obligations.  The only appropriate exception in the Monitor’s 
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view would be the amounts that are the subject of the Potential Pre-Filing Non-

Offset Dispute.   

46. The Monitor has requested repayment of such amounts, or agreement that such 

amounts are to be offset against post-filing amounts due, from landlords who 

received such amounts, starting on January 5, 2018 and continuing thereafter on 

several occasions.  The Monitor has received no substantive responses to these 

repayment requests to date from certain landlords. 

47. To the extent a landlord continues to hold Pre-Filing Tax Payments that have not 

been offset against post-filing rent amounts and are not the subject of the known 

Potential Pre-Filing Non-Offset Dispute, the Monitor believes the Remington 

decision makes clear that such landlords have received an impermissible preference 

that must be remedied and requests that the Court grant an order directing the 

repayment of such amounts. 

48. In aggregate, the Monitor is requesting the return of an amount of $298,780.51 as set 

out in more detail below: 
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Location Landlord Original Pre-
Filing Tax 
Payment

Offsets 
Applied

Remaining 
Pre-Filing 
Tax Payment 
amount 

Regina Home 3015 Quance 
Street 
Properties LP

$83,042.82 $0.10 $83,042.72

Guelph Stone Road 
Mall Holdings 
Inc.

$160,479.01 $108,026.95 $52,452.06

Langley BCIM Realty 
Corporation

$59,388.28 $58,951.70 $436.58

Vancouver –
Capilano

BCIM Realty 
Corporation 

$89,479.64 $85,337.49 4,142.15

Hamilton Eastgate Square 
GP Inc.

$102,380.65 $101,157.44 $1,223.21

Victoria Hillside Centre 
Holdings Inc.

$166,913.39 $100,316.70 $66,596.69

Edmonton 
North Home 
Store

Skyview 
Equities

$90,887.10 0.00 $90,887.10

Total $750,319.47 $453,790.38 $298,780.51

49. Attached hereto as Appendix “F” are the letters from the Monitor to each of the 

foregoing landlords in early January setting out the Monitor’s request to remedy the 

Pre-Filing Tax Payments. 

50. The Monitor is therefore seeking an order as against each of the landlords itemized 

in the table above for payment of the applicable remaining pre-filing tax payment 

amount. 

I. DEADLINE FOR SUBMISSION OF RENT STATEMENTS

51. The reduction of the Escrowed Amounts proposed by the Monitor will result in the 

remaining Escrowed Amount to be $2,852,803.59 
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52. The Monitor proposes that if landlords do not deliver detailed statements that will 

permit reconciliation of any remaining potential disputed amounts on or before April 

2, 2018 (the “Statement Submission Deadline”), all remaining Escrowed Amounts, 

other than those amounts for which detailed statements have been delivered 

evidencing a remaining dispute regarding outstanding rent balances, would be 

released.

53. The Escrowed Amount must be dealt with in a manner that balances the Applicants’ 

rights to access their remaining liquidity with the landlords’ interests in ensuring that 

outstanding post-filing rent obligations that may not have been paid in the ordinary 

course at the time of the January 22nd stay extension hearing are paid.  The Monitor 

believes the proposed Statement Submission Deadline will provide more than 

adequate time for any landlord who had a material concern regarding non-payment 

of rent as of January 22nd to provide details of that concern so that it can be resolved 

in a timely manner, keeping in mind that the Escrowed Amount was intended as a 

temporary measure to deal with specific non-payment concerns raised by landlords 

in connection with the last stay extension hearing and not as a pool of funds to serve 

as ongoing security for any past or future obligations that may arise.

The Monitor respectfully submits to the Court this, its Fifteenth Report.  

Dated this 12th day of March, 2018. 

FTI Consulting Canada Inc. 
in its capacity as Monitor of 
the Sears Canada Entities

  
Paul Bishop     Greg Watson
Senior Managing Director   Senior Managing Director 
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Appendix “B”

Payment Records
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Appendix “C”

Endorsement of Justice Hainey











  

4 

Appendix “D”
Pre-Filing Tax Payment Disputes 

Potential Pre-Filing Non-Offset Disputes

Location Landlord Potential Dispute 
Amount

Calgary – Marlborough Mall 20 VIC Management Inc. $66,247.90
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Appendix “E”

Detailed Ordinary Course Payment Disputes

Location Landlord / Manager Potential Dispute Amount
Prince George Morguard $3,185.33
Cambridge Morguard $179,786.36
Thunder Bay Morguard $122,245.98
Brampton Morguard $132,858.09
Coquitlam Morguard $11,198.88
Sudbury Morguard $14,661.80
Ottawa – St. Laurent Morguard $10,534.03
Northgate Hoopp $33,254.62
Ottawa – Carlingwood Cushman & Wakefield $203,939.17
Sarnia – Lambton Cushman & Wakefield $142,871.92
Cornwall Cushman & Wakefield $2,761.25
Halifax Shopping Centre Cushman & Wakefield $54,844.21
Saskatoon Cushman & Wakefield $34,633.72
Erin Mills Cushman & Wakefield $34,736.00
St. Catherines Cushman & Wakefield $230,694.25
St. Vital Centre Cushman & Wakefield $30,768.60
Belleville (Full Line) Cushman & Wakefield $38,778.03
Pickering Cushman & Wakefield $113,983.64
L’Estrie Ivanhoe $47,677.30
Southgate Ivanhoe $90,828.94
Laurier Ivanhoe $168,319.64
Mapleview Ivanhoe $39,485.63
Laval Cadillac Fairview $19,489.28
Champlain Cadillac Fairview $36,450.09
Les Galeries D’Anjou Cadillac Fairview $63,915.37
St. Bruno Cadillac Fairview $75,487.73
Sears Whole Home Cadillac Fairview $5,545.72
Fairview Park Mall Cadillac Fairview $123,410.20
Head Office Cadillac Fairview $452,240.51
Champlain Mall Cominar $6,987.43
Galeries de Hull Cominar $1,874.16
Laval Cominar $8,028.07
Bertrand Cominar $35,370.20
Galerie Rive Nord Cominar $37,064.87
St. Johns Avalon Crombie $218,602.51
Dartmouth Crombie $26,290.06

Total $2,852,803.59
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Appendix “F”

Letters Requesting Return of Pre-Filing Tax Payments 



January 4, 2018 

Sent By Email: jlee@hungerfordproperties.com 

Attn: James Lee 

Re: Sears Canada Inc. (“Sears Canada”), Lease dated March 27, 2017 between 3015 Quance 
Street Properties Limited Partnership and Sears Canada Inc. (the “Lease”) 

We write to you as the court-appointed Monitor of Sears Canada in connection with the proceedings of Sears 
Canada and its affiliates under the Companies’ Creditors Arrangement Act (the “CCAA”). 

As you know, Sears Canada commenced proceedings under the CCAA on June 22, 2017.  In connection with 
those proceedings, an Initial Order was granted by the Ontario Superior Court of Justice (Commercial List) (as 
amended and restated on July 13, 2017, the “Initial Order”). 

A copy of the Initial Order is attached for your reference. 

Pursuant to paragraph 9 of the Initial Order, Sears Canada was directed, until further order of the court, to make 
no payments of principal, interest or otherwise on account of amounts owing by Sears Canada to any of its creditors 
as of June 22, 2017. 

The Monitor has been informed that on or about December 11, 2017, payments were made to your organization 
in the amount of $83,042.82 on account of certain taxes payable that accrued under the Lease during the period 
prior to June 22, 2017 (the “Pre-Filing Payments”). 

These Pre-Filing Payments were made unintentionally and in error by Sears Canada and were not permitted under 
the Initial Order. 

In order to reverse this error and to bring the parties into compliance with the Initial Order as efficiently as possible, 
Sears Canada has offset, or will offset, those Pre-Filing Payments against other amounts that have become, or 
will become, payable in accordance with the Initial Order under the Lease or under other leases between Sears 
Canada and 3015 Quance Street Properties LP or its affiliates.  This is intended to achieve the same result as 
reversing the Pre-Filing Payments but with reduced administrative cost.   

As an alternative, the Pre-Filing Payments could also be reversed and Sears Canada could then pay amounts 
owing in the ordinary course under the Lease and the other leases between Sears Canada and 3015 Quance 
Street Properties LP or its affiliates to the extent permitted and required under the Initial Order. 

The Monitor trusts this matter will be resolved between Sears Canada and your organization in a manner 
consistent with the terms of the Initial Order.  The Monitor is available to assist as necessary in resolving these 
issues. 

Yours truly, 

FTI Consulting Canada Inc,  
in its capacity as court-appointed Monitor  
of Sears Canada Inc.



January 4, 2018 

Sent By Email: tstapley@primarisreit.com 

Attn: Terry Stapley 

Re: Sears Canada Inc. (“Sears Canada”), Lease dated March 1, 1978, between Sfton Properties 
Limited and Simpsons Sears Limited (the “Lease”) 

We write to you as the court-appointed Monitor of Sears Canada in connection with the proceedings of Sears 
Canada and its affiliates under the Companies’ Creditors Arrangement Act (the “CCAA”). 

As you know, Sears Canada commenced proceedings under the CCAA on June 22, 2017.  In connection with 
those proceedings, an Initial Order was granted by the Ontario Superior Court of Justice (Commercial List) (as 
amended and restated on July 13, 2017, the “Initial Order”). 

A copy of the Initial Order is attached for your reference. 

Pursuant to paragraph 9 of the Initial Order, Sears Canada was directed, until further order of the court, to make 
no payments of principal, interest or otherwise on account of amounts owing by Sears Canada to any of its creditors 
as of June 22, 2017. 

The Monitor has been informed that on or about December 11, 2017, payments were made to your organization 
in the amount of $160,479.01 on account of certain taxes payable that accrued under the Lease during the period 
prior to June 22, 2017 (the “Pre-Filing Payments”). 

These Pre-Filing Payments were made unintentionally and in error by Sears Canada and were not permitted under 
the Initial Order. 

In order to reverse this error and to bring the parties into compliance with the Initial Order as efficiently as possible, 
Sears Canada has offset, or will offset, those Pre-Filing Payments against other amounts that have become, or 
will become, payable in accordance with the Initial Order under the Lease or under other leases between Sears 
Canada and Stone Road Mall Holdings Inc. or its affiliates.  This is intended to achieve the same result as reversing 
the Pre-Filing Payments but with reduced administrative cost.   

As an alternative, the Pre-Filing Payments could also be reversed and Sears Canada could then pay amounts 
owing in the ordinary course under the Lease and the other leases between Sears Canada and Stone Road Mall 
Holdings Inc. or its affiliates to the extent permitted and required under the Initial Order. 

The Monitor trusts this matter will be resolved between Sears Canada and your organization in a manner 
consistent with the terms of the Initial Order.  The Monitor is available to assist as necessary in resolving these 
issues. 

Yours truly, 

FTI Consulting Canada Inc,  
in its capacity as court-appointed Monitor  
of Sears Canada Inc.



January 4, 2018 

Sent By Email: CKogler@bentallkennedy.com 

Attn: Christinia Kogler 

Re: Sears Canada Inc. (“Sears Canada”), Lease Agreement dated August 5, 1992 made between 
Bentall Properties Ltd, London Life Insurance Co. and Sears Canada Inc. (the “Lease”) 

We write to you as the court-appointed Monitor of Sears Canada in connection with the proceedings of Sears 
Canada and its affiliates under the Companies’ Creditors Arrangement Act (the “CCAA”). 

As you know, Sears Canada commenced proceedings under the CCAA on June 22, 2017.  In connection with 
those proceedings, an Initial Order was granted by the Ontario Superior Court of Justice (Commercial List) (as 
amended and restated on July 13, 2017, the “Initial Order”). 

A copy of the Initial Order is attached for your reference. 

Pursuant to paragraph 9 of the Initial Order, Sears Canada was directed, until further order of the court, to make 
no payments of principal, interest or otherwise on account of amounts owing by Sears Canada to any of its creditors 
as of June 22, 2017. 

The Monitor has been informed that on or about December 11, 2017, payments were made to your organization 
in the amount of $59,388.28 on account of certain taxes payable that accrued under the Lease during the period 
prior to June 22, 2017 (the “Pre-Filing Payments”). 

These Pre-Filing Payments were made unintentionally and in error by Sears Canada and were not permitted under 
the Initial Order. 

In order to reverse this error and to bring the parties into compliance with the Initial Order as efficiently as possible, 
Sears Canada has offset, or will offset, those Pre-Filing Payments against other amounts that have become, or 
will become, payable in accordance with the Initial Order under the Lease or under other leases between Sears 
Canada and BCIM Realty Corporation or its affiliates.  This is intended to achieve the same result as reversing the 
Pre-Filing Payments but with reduced administrative cost.   

As an alternative, the Pre-Filing Payments could also be reversed and Sears Canada could then pay amounts 
owing in the ordinary course under the Lease and the other leases between Sears Canada and BCIM Realty 
Corporation or its affiliates to the extent permitted and required under the Initial Order. 

The Monitor trusts this matter will be resolved between Sears Canada and your organization in a manner 
consistent with the terms of the Initial Order.  The Monitor is available to assist as necessary in resolving these 
issues. 

Yours truly, 

FTI Consulting Canada Inc,  
in its capacity as court-appointed Monitor  
of Sears Canada Inc.



Corporate Finance & Restructuring 

January 8, 2018 

Sent By Email: CFranzen@bentallkennedy.com 

Attn: Carole Franzen 

Re: Sears Canada Inc. (“Sears Canada”), Lease dated November 11, 1974, between Lanch 
Holdings Limited and Simpsons Sears and amendments (the “Lease”) 

We write to you as the court-appointed Monitor of Sears Canada in connection with the proceedings of Sears 
Canada and its affiliates under the Companies’ Creditors Arrangement Act (the “CCAA”). 

As you know, Sears Canada commenced proceedings under the CCAA on June 22, 2017.  In connection with 
those proceedings, an Initial Order was granted by the Ontario Superior Court of Justice (Commercial List) (as 
amended and restated on July 13, 2017, the “Initial Order”). 

A copy of the Initial Order is attached for your reference. 

Pursuant to paragraph 9 of the Initial Order, Sears Canada was directed, until further order of the court, to make 
no payments of principal, interest or otherwise on account of amounts owing by Sears Canada to any of its creditors 
as of June 22, 2017. 

The Monitor has been informed that on or about December 11, 2017, payments were made to your organization 
in the amount of $89,479.64 on account of certain taxes payable that accrued under the Lease during the period 
prior to June 22, 2017 (the “Pre-Filing Payments”). 

These Pre-Filing Payments were made unintentionally and in error by Sears Canada and were not permitted under 
the Initial Order. 

In order to reverse this error and to bring the parties into compliance with the Initial Order as efficiently as possible, 
Sears Canada has offset, or will offset, those Pre-Filing Payments against other amounts that have become, or 
will become, payable in accordance with the Initial Order under the Lease or under other leases between Sears 
Canada and BCIM Realty Corporation or its affiliates.  This is intended to achieve the same result as reversing the 
Pre-Filing Payments but with reduced administrative cost.   

As an alternative, the Pre-Filing Payments could also be reversed and Sears Canada could then pay amounts 
owing in the ordinary course under the Lease and the other leases between Sears Canada and BCIM Realty 
Corporation or its affiliates to the extent permitted and required under the Initial Order. 

The Monitor trusts this matter will be resolved between Sears Canada and your organization in a manner 
consistent with the terms of the Initial Order.  The Monitor is available to assist as necessary in resolving these 
issues.

Yours truly, 

FTI Consulting Canada Inc,  
in its capacity as court-appointed Monitor  
of Sears Canada Inc. 



January 4, 2018 

Sent By Email: BMillar@bentallkennedy.com 

Attn: Brenda Millar 

Re: Sears Canada Inc. (“Sears Canada”), Lease made between Eastgate Square Holdings Inc. 
and Sears Canada Inc. dated October 22, 2009 (the “Lease”) 

We write to you as the court-appointed Monitor of Sears Canada in connection with the proceedings of Sears 
Canada and its affiliates under the Companies’ Creditors Arrangement Act (the “CCAA”). 

As you know, Sears Canada commenced proceedings under the CCAA on June 22, 2017.  In connection with 
those proceedings, an Initial Order was granted by the Ontario Superior Court of Justice (Commercial List) (as 
amended and restated on July 13, 2017, the “Initial Order”). 

A copy of the Initial Order is attached for your reference. 

Pursuant to paragraph 9 of the Initial Order, Sears Canada was directed, until further order of the court, to make 
no payments of principal, interest or otherwise on account of amounts owing by Sears Canada to any of its creditors 
as of June 22, 2017. 

The Monitor has been informed that on or about December 11, 2017, payments were made to your organization 
in the amount of $102,380.65 on account of certain taxes payable that accrued under the Lease during the period 
prior to June 22, 2017 (the “Pre-Filing Payments”). 

These Pre-Filing Payments were made unintentionally and in error by Sears Canada and were not permitted under 
the Initial Order. 

In order to reverse this error and to bring the parties into compliance with the Initial Order as efficiently as possible, 
Sears Canada has offset, or will offset, those Pre-Filing Payments against other amounts that have become, or 
will become, payable in accordance with the Initial Order under the Lease or under other leases between Sears 
Canada and Eastgate Square GP Inc. or its affiliates.  This is intended to achieve the same result as reversing the 
Pre-Filing Payments but with reduced administrative cost.   

As an alternative, the Pre-Filing Payments could also be reversed and Sears Canada could then pay amounts 
owing in the ordinary course under the Lease and the other leases between Sears Canada and Eastgate Square 
GP Inc. or its affiliates to the extent permitted and required under the Initial Order. 

The Monitor trusts this matter will be resolved between Sears Canada and your organization in a manner 
consistent with the terms of the Initial Order.  The Monitor is available to assist as necessary in resolving these 
issues. 

Yours truly, 

FTI Consulting Canada Inc,  
in its capacity as court-appointed Monitor  
of Sears Canada Inc.



January 4, 2018 

Sent By Email: kshular@bentallkennedy.com 

Attn: Kerry Shular 

Re: Sears Canada Inc. (“Sears Canada”), Lease dated May 11, 2017 between OPB Realty Inc. and 
Sears Canada Inc. (the “Lease”) 

We write to you as the court-appointed Monitor of Sears Canada in connection with the proceedings of Sears 
Canada and its affiliates under the Companies’ Creditors Arrangement Act (the “CCAA”). 

As you know, Sears Canada commenced proceedings under the CCAA on June 22, 2017.  In connection with 
those proceedings, an Initial Order was granted by the Ontario Superior Court of Justice (Commercial List) (as 
amended and restated on July 13, 2017, the “Initial Order”). 

A copy of the Initial Order is attached for your reference. 

Pursuant to paragraph 9 of the Initial Order, Sears Canada was directed, until further order of the court, to make 
no payments of principal, interest or otherwise on account of amounts owing by Sears Canada to any of its creditors 
as of June 22, 2017. 

The Monitor has been informed that on or about December 11, 2017, payments were made to your organization 
in the amount of $166,913.39 on account of certain taxes payable that accrued under the Lease during the period 
prior to June 22, 2017 (the “Pre-Filing Payments”). 

These Pre-Filing Payments were made unintentionally and in error by Sears Canada and were not permitted under 
the Initial Order. 

In order to reverse this error and to bring the parties into compliance with the Initial Order as efficiently as possible, 
Sears Canada has offset, or will offset, those Pre-Filing Payments against other amounts that have become, or 
will become, payable in accordance with the Initial Order under the Lease or under other leases between Sears 
Canada and Hillside Centre Holdings Inc. or its affiliates.  This is intended to achieve the same result as reversing 
the Pre-Filing Payments but with reduced administrative cost.   

As an alternative, the Pre-Filing Payments could also be reversed and Sears Canada could then pay amounts 
owing in the ordinary course under the Lease and the other leases between Sears Canada and Hillside Centre 
Holdings Inc. or its affiliates to the extent permitted and required under the Initial Order. 

The Monitor trusts this matter will be resolved between Sears Canada and your organization in a manner 
consistent with the terms of the Initial Order.  The Monitor is available to assist as necessary in resolving these 
issues. 

Yours truly, 

FTI Consulting Canada Inc,  
in its capacity as court-appointed Monitor  
of Sears Canada Inc.



January 4, 2018 

Sent By Email: jcrombie@triovest.com 

Attn: John Crombie 

Re: Sears Canada Inc. (“Sears Canada”), Lease dated August 1, 2003 between Staburn 137 
Avenue Holdings Ltd and Skyview Alberta JV Ltd and Sears Canada Inc. (the “Lease”) 

We write to you as the court-appointed Monitor of Sears Canada in connection with the proceedings of Sears 
Canada and its affiliates under the Companies’ Creditors Arrangement Act (the “CCAA”). 

As you know, Sears Canada commenced proceedings under the CCAA on June 22, 2017.  In connection with 
those proceedings, an Initial Order was granted by the Ontario Superior Court of Justice (Commercial List) (as 
amended and restated on July 13, 2017, the “Initial Order”). 

A copy of the Initial Order is attached for your reference. 

Pursuant to paragraph 9 of the Initial Order, Sears Canada was directed, until further order of the court, to make 
no payments of principal, interest or otherwise on account of amounts owing by Sears Canada to any of its creditors 
as of June 22, 2017. 

The Monitor has been informed that on or about December 11, 2017, payments were made to your organization 
in the amount of $90,887.10 on account of certain taxes payable that accrued under the Lease during the period 
prior to June 22, 2017 (the “Pre-Filing Payments”). 

These Pre-Filing Payments were made unintentionally and in error by Sears Canada and were not permitted under 
the Initial Order. 

In order to reverse this error and to bring the parties into compliance with the Initial Order as efficiently as possible, 
Sears Canada has offset, or will offset, those Pre-Filing Payments against other amounts that have become, or 
will become, payable in accordance with the Initial Order under the Lease or under other leases between Sears 
Canada and Skyview Equities Inc. or its affiliates.  This is intended to achieve the same result as reversing the 
Pre-Filing Payments but with reduced administrative cost.   

As an alternative, the Pre-Filing Payments could also be reversed and Sears Canada could then pay amounts 
owing in the ordinary course under the Lease and the other leases between Sears Canada and Skyview Equities 
Inc. or its affiliates to the extent permitted and required under the Initial Order. 

The Monitor trusts this matter will be resolved between Sears Canada and your organization in a manner 
consistent with the terms of the Initial Order.  The Monitor is available to assist as necessary in resolving these 
issues. 

Yours truly, 

FTI Consulting Canada Inc,  
in its capacity as court-appointed Monitor  
of Sears Canada Inc.
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CAN_DMS: \110703959\4

Court File No. CV-17-11846-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST   

THE HONOURABLE MR.

JUSTICE HAINEY

) 
) 
) 

MONDAY, THE 19TH

DAY OF MARCH, 2018

IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF SEARS CANADA INC., 9370-2751 
QUÉBEC INC., 191020 CANADA INC., THE CUT INC., SEARS 
CONTACT SERVICES INC., INITIUM LOGISTICS SERVICES 
INC., INITIUM COMMERCE LABS INC., INITIUM TRADING AND 
SOURCING CORP., SEARS FLOOR COVERING CENTRES 
INC., 173470 CANADA INC., 2497089 ONTARIO INC., 6988741 
CANADA INC., 10011711 CANADA INC., 1592580 ONTARIO 
LIMITED, 955041 ALBERTA LTD., 4201531 CANADA INC., 
168886 CANADA INC., AND 3339611 CANADA INC.

(each, an “Applicant”, and collectively, the “Applicants”)

ORDER

(Pre-Filing Tax Payments)

THIS MOTION made by FTI Consulting Canada Inc., in its capacity as court-appointed 

Monitor (the “Monitor”), for an Order with respect to certain payments described as the Pre-

Filing Tax Payments in the Supplement to the Eleventh Report of the Monitor, dated January 

21, 2018, was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Fifteenth Report of the Monitor, dated March 12, 2018, (the “Fifteenth 
Report”) and on hearing the submissions of counsel for the Applicants, the Monitor, and those 

other counsel present, no one else appearing although duly served as appears from the affidavit 

of service of sworn , 



- 2 - 

CAN_DMS: \110703959\4

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion 

is hereby abridged and validated so that this motion is properly returnable today and hereby 

dispenses with further service thereof.  

DEFINED TERMS

2. THIS COURT ORDERS that all capitalized terms used herein and not defined have the 

meanings ascribed to them in the Fifteenth Report.

PRE-FILING TAX PAYMENTS

3. THIS COURT ORDERS that the parties listed on Schedule “A” hereto shall, within 10 

days of the date of this Order, pay to Sears Canada Inc., or to the Monitor on behalf of Sears 

Canada Inc., the amounts set out adjacent to their names on Schedule “A” hereto as a 

repayment of Pre-Filing Tax Payments received by such parties in respect of the locations listed 

on Schedule “A”.

______________________________________



- 3 - 

CAN_DMS: \110703959\4

Schedule “A”

Location Landlord Amount
Regina Home 3015 Quance Street Properties 

LP
$83,042.72

Guelph Stone Road Mall Holdings Inc. $52,452.06
Langley BCIM Realty Corporation $436.58
Vancouver – Capilano BCIM Realty Corporation 4,142.15
Hamilton Eastgate Square GP Inc. $1,223.21
Edmonton Home Skyview Equities $90,887.10
Victoria Hillside Centre Holdings Inc. $66,596.69
Total $298,780.51
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36, AS AMENDED 
 
AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF SEARS 
CANADA INC., et al. 

Court File No.:  CV-17-11846-00CL 

  
ONTARIO 

SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 

Proceeding commenced at TORONTO 

  
MOTION RECORD OF THE MONITOR 

(Pre-Filing Tax Payments) 
(returnable March 19, 2018) 

 

 NORTON ROSE FULBRIGHT CANADA LLP  
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 3800, P.O. Box 84 
Toronto, Ontario  M5J 2Z4 
 
Orestes Pasparakis, LSO#: 36851T 
Tel:  +1 416.216.4815 
Virginie Gauthier, LSO#: 41097D 
Tel:  +1 416.216.4853 
Alan Merskey, LSO#: 41377I 
Tel: +1 416.216.4805 
Evan Cobb, LSO#: 55787N 
Tel:  +1 416.216.1929 
Fax:  +1 416.216.3930 
orestes.pasparakis@nortonrosefulbright.com 
virginie.gauthier@nortonrosefulbright.com 
alan.merskey@nortonrosefulbright.com 
evan.cobb@nortonrosefulbright.com 
 
Lawyers to the Monitor, FTI Consulting Canada Inc. 
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